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1 INTRODUCTION

The need for public sector information, for the purpose of democratic accountability, is
clear and the right of transparency of government actions has a constitutional basis in
Article 110 of the Dutch Constitutiofisfondwe}. What is unaar however is how
transparent and open the information provided actually is. While citizens might have
free access to public sector information this does not say anything about how they can

use the information accessed.

Public sector information is defideas the information, on documents, in databases or
online, produced and provided by public sector bodiks.Copyright AcOs articles on
public sector information anenclear about which organizations amnsidered public
sector bodies, and thereforalirectly about which information is considered public
sector information. For this project we use the definition introduced by van Eechoud &
van der Wal (2008), who suggest tiHEall public sector bodies that are governed by
the Freedom of Information Adin addition to Parliament, courts, the Council of State

and similar public bodies that have separate access regimesO should be. included

Intellectual property rightdPR) allow these public sector bodies to protect their
otherwise usually open and unfgoted information. Where in general, creators of
intellectual works are instantly protected by copyright legislation, public sector bodies
need to explicitly invoke these protection rights. This creates an ambigtiisy

protection status and the exterfithe protection of public sector informatidRR

protection can significantly limit the possibilities of use, by restricting the reproduction,

dissemination or storage of the information, even in an altered form.

With the increase in research opporti@s in natural language processing, this

ambiguity in the status of intellectual property rights on public sector information has
become a concern of the information systems (IS) related research fields. This research
project was inspired by several retegsearch projects dealing with large datasets
consisting (at least in part) of public sector information and their struggle with

intellectual property rights.

The SoNaR project, for example, aims to build a very large reference corpus for future
researchA wide area of information systems related research applications could benefit



from this corpus including, but not limited to, information extraction, question
answering, document classification and automatic abstracting (Reynaert et al., 2010).
The goalis to make this corpus available for the entire research community, which
makes the settlement of IPR issues essential to the success of this project, as future
research projects should be able to use the data without any constraints. Even though
agreemets have been made with publishers of diverse copyrighted content (De Clercq
et al., 2010), the position of public sector information in relation to IPR remains

unclear.

Another example of the successful and beneficial use of public sector information for
research purposes is the Political Mashup project (Marx, 2009). The corpus it produced
known as PoliDocs (Gielissen et al., 2008), consisting of parliamentary data from 1985
to 2008, has already been used and improved in several related research projects,
including but not limited to, opinion mining (Grijzenhout et al., 2010), analysis of
debate structures (Kaptein et al., 2009) smclal network analysi&uermondt, 2010).
Again, it remains unclear whether and to what extent copying, enriching, republishin
and mashing up this public sector data is allowed.

These cases show that legal certainty on the position of intellectual property rights for
public sector information is a prerequisite, not only to the success of the research
projects collecting the dathut also and more importantly to the possibility of future
research based on the collected and processed public sector information. This warrants
research on the legal uncertainties posed by the ambiguity of the status of IPR

legislation in relation to yblic sector information from an IS perspective.

The rest of this report is organized as follows. In section 2 the research goal of this
project and the research questions derived from that goal will be discussed. Section 3
presents the background knowledsn this subject and places it in context, consisting
mainly of relevant legislation and case law supported by legal literature. By providing a
theoretical background it answers some of thequgstions introduced in section 2.
Section 4 will briefly desribe the methodologwye used for analyzing various public
sector information sources. Sectioniscdsses the case study results, including the full
list of relevant IPR attributes from the selected sourcescldsions and discussion

follow in section 6Based on these conclusions some recommendations for future

research are made in section 7.



2 RESEARCH QUESTIONS AND GOALS

The legal uncertainty experienced by several IS related research groups in their use of
public sector information forms the driving éer of this research project. This

uncertainty is largely situated in the domain of intellectual property rights, an extensive
and complex legislative field. The ultimate goal would be to clarify the uncertainties of
intellectual property rights on publiegtor information, giving a comprehensive insight

into the possibilities and limitations of use for all kinds of public sector sources.

Because of the wide variety of sources, applications and the extensiveness of the legal
domain, however, it is imposs#to achieve this goal in a single research project. This
project will therefore focus on the specific cases of several research groups working
with a limited number of public sector sourcBscause of the lack of international
consensus in the field aftellectual property rights, this project will be limited to the
Dutch legislative domain and public sector information from Dutch public bodies.
International differences in IPR legislation on public sector informatiercertainly

relevant but shouldébpart of a followup research projecAn IS point of view is used

when analyzing legal matters, possibly leaving out aspects that might be highly
interesting from a legal point of view but are of lesser relevance to the objective of this

project. The mai research question is:

RQ1 What is the legal situation for using public sector information in specific

scientific research corpora and publications?

To determine the legal situation per source and application, we must investigate the
legal possibilities ad limitations for the specific sources and uses, resulting in the

following question:

RQ2 What are the legal possibilities and limitations for a specific source and

application?

This question leads to related questions focusing on the specific possilaifiti
limitations, such as the use for academic or commercial purposes, restrictions on

republication of the source data and other applications such asupssh



To be able to determine the relevant IPR situation for specific research projects it is
necesary to define the public sector sources used in the corpora and publications

produced by such projects:

RQ3 What are the relevant sources of public sector information used in the selected

research projects?

Using the results from analyzing several spe@fiblic sector information sources it

might be possible to generalize beyond the specific research situation and come to some
general conclusions on the status of IPR on public sector information. If any

conclusions can be made it is interesting to compase to an optimal situation to see

if any improvements can be made. Due to the scope of this project recommendations

will be limited.

RQ4.1 When generalizing beyond the results, what conclusions can be reached about

the legal situation of public sectmformation?

RQ4.2 Based on the generalized conclusions, are there any improvements to be made in

the legal situation of public sector information?



3 BACKGROUND

3.1 Intellectual Property Rights

The domain of Intellectual Property Rights is quite extensiw®yviérs many laws and
regulations concerned with the rights for owners and creators of intellectual
productions, botimdustrial and nofindustrial. Wewill discuss several relevant fields
of legislation, directly related to the publication and use of pdactor information.
The essential elements of these topics will be discussed from a public sector

information point of view, leaving out aspects of lesser relevance to this project.

As this section aims to provide an overview of the relevant legislatid a context for
further analysis of specific sources it will use various academic and legislative sources
including van Lingen (2007), Hugenholtz (2002), van Eechoud (2007, 2008), Klos
(2000) and Holzhauer (2008). These are mainly introductory sooicié® subject
providing a factual overview. @will therefore not mention them explicitly in the
following paragraphs. Whenever contradictory opinions on a relevant topic exist, the
various authors will be mentioned. This does not mean that all of themie

mentioned are de facto black letter law, their specific implementation might differ per
case but generally their use is not widely disputed. Case law will be referred to directly

whenever relevant, as will relevant legislative articles.

It also worh noting that all of the legislation described is part of the Dutch judicial
system, international legislation will only be described if relevant and solely for
comparisonAs noted in section 2 there are too many differences in IPR legislation
internatiorally. An international perspective on the IPR situation of public sector

information is therefore out of the scope of this project.

3.1.1 Dutch Copyright Act (1912) (DCA, Auteurswet)

Article 1 of the Copyright Actdefines its goal and use quite clearly. Itestahat
copyright is the exclusive right of the creator of an original work in the scientific,
literary or artistic domain, to disseminate or reproduce this creation, subject to the
limitations laid down by law. Several key elements loamecognized irhis article, we

will discuss them briefly.

! http://wetten.overheid.nl/cdiin/deeplink/law1/title=Auteurswet



Creator

The creator is usually considered to be the one who created the work protected by
copyright law. This is the person who produced the mental work, such as a writer of a
book, an artist or an architect. i@oactors building an architect's design or printers

printing an author's book are therefore not creators as meant by the Copyright Act.
However the creator and the copyright holder are not necessarily one and the same. The
copyright holder can be eithdre creator (art. 1 DCA), the fictitious creator (art. 6 and

7 DCA), someone who had the copyright transferred to him (art. 2 DCA) or the heirs
after the creator has passed away (art. 2 DCA). For the scope of this project the actual
creator and the transfef copyright are the most relevant aspects of legislation
concerning the creator and owner of copyrights. It is possible to license someone certain
rights of use (such as the right to disseminate or the right to reproduce). In the case of
licensing the ower remains the original creator. In the case of full or partial transfer of
copyrights, on the other hand, ownership is transferred as well. Article 7 DCA states
that, if the creator of a work is an employee, and the work is produced as a part of their
assigned task, the employer is regarded as the author and therefore copyright holder of
the work, unlessther agreements have been made. This results in an automatic transfer
of ownership. Also relevant for the use of public sector information is artle/A

which states that if a work was published by a public or private legal body as if it was
coming from this body and without reference to any natural person as the author of the
work, the body shall be regarded as the author and therefore copyright owne

Creation

The creation must fall in one of the mentioned domains, eerbaustive list of
productions eligible foprotectionis given in article 10 DCA. The domains are very
broad, including a wide range eligible productions. Article 10 furthermosgates that

any other production in the scientific, literary or artistic domain, expressed in whatever
form or way is also eligible for protection, thereby coveangide variety of

productions. Examples of protected works include novels, paintingseatahal

designs, web sites, music compositions, maps and photos.

Originality
A copyright relevant production must be an original work, having some kind of

originality and the character of the creator in it. This is not a qualitative measure, the



work isnot judged on its artistic or scientific value but solely on its level of originality

compared to existing works.

The level of originality is however important to determine the scope of protection by
copyright law. If a work is largely of a functional ne¢ consisting of only limited
characteristics that determine its originality, others can more easily use parts of it
without infringing the copyright as the functional, rorginal parts are not covered by

copyright protection.

Although multiple indepegtent persons are allowed to produce identical 'original’

works, it is not allowed to copy someone else's creation. In the case of a dispute the
party accged of copying a work must protieat the creation was not made out of a
reproduction of the other wioreven if such a reproduction was made unawares, thereby
resulting in a reversal of the burden of proof.

Exclusive rights

The creation must be subject to an exclusive right to disseminate and reproduce it, and
to guard the integrity of the creatidbnce a work as described above is created the
copyright exists instantly in the Netherlands, without the need to formally request it or
mark it with symbols such as the copyright symbol (©) or any other kind of notice. By
creating an original work the creatolntains the exclusive right of exploitation
(reproduction and dissemination), as well as the other personal rights defined in the
Copyright Act. These personal rights, or moral rights, are aimed at protecting the
creator's and the creation's reputatiotegrity and attribution of ownership.

Subject to the limitations laid down by law

All of the previously mentioned elements are subject to the limitations laid down by
law. Several limitations are laid down in articles 15 through 25a DCA. Some limgation
relevant to this project are:

- Atrticle 11 states that no copyright subsists in laws, decrees or ordinances issued
by public authorities, or in judicial or administrative decisions. As such these
creations are freely available and can be used in any way.

- Article 15b states that a public authority can only exercise its copyrights and
database rights if it expressly reserves its rights. This is also known as 'the

reservation rule', described in more detail in paragraph 3.1.4.



- Atrticles 37 through 42 determiriee duration of the copyright protection. A
copyright protected creation remains protected up to 70 years after the death of
the original creator. Even though the copyright holder cannot renounce his
protection, it is of course possible to not exerciseettedusive rights mentioned

above.

3.1.2 Non-original writings (Geschriftenbescherming)

Article 10 paragraph 1 sub 1 DCA provides a category of productions which do not
meet the originality requirements but are considered creations relevant to the Copyright
Act. These creations are-salled geschriften literally 'writings'. Mentioned are books,
brochures, newspapers, magazinesahother writings Other writings are for

example the white pages, catalogues, time tables, manuals, Ettefithe Supreme

Court defined the requirements and limitations for the protection of thesedfindn
original works in the 'Radioprogramma’ cases (NJ 1962, 355 and NJ 1966, 116). Case
law thus determines that only writings destined to be published qualify for pratectio
The protection is largely the same as for original works, with the exception that the
owner can only prevent reproductions in the form of a direct copy of nearly the entire
text.

The protection offered by this 'thin form of copyright' is fairly unifjeen an

international perspective. Dictionaries or phone books can be protected in other
countries, but usually because of their (albeit minimal) level of originality (for example
in the selection of words and definitions for a dictionary). General prateorr this

kind of factual documents mainly consisting of professional data is uncommon

internationally.

3.1.3 Dutch Database Act(1999)(DDA, Rechtsbescherming van databanken)

The Database Attovers electronic databases as well as papsed collectionsush

as phone books, time tables, stock market information, etc. A database is defined in
article 1 paragraph 1 as 'a collection of creations, data or other independent items,
systematically or methodically ordered, and separately accessible via eleatrottier
tools'. Databases can be protected by two fields of legislation, copyright protection by

the Copyright Act and the sui generis database protection offered by the Database Act.

2 http://wetten.overheid.nl/cdiin/deeplink/law1/titte=Databankenwet
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Copyright protection

The Database Act extends article 10 of the Copyrgt to protect those databases that
are an intellectual production of the creator, determined byetleetionor ordering of

the contents. Using this definition copyright protection covers the structure of the
database, not the contents. The creatthe@tatabase is the owner of the copyright,
where the term creator is used in the same way as in the Copyright Act. The extent of
the protection and limitations are generally the same as the ones described above for
works protected by copyright law. A namiginal databasdacking the normal

copyright protection as well as the sui generis database protection (see belgsjill
qualify for copyright protection under the roriginal writings protection. It is however
not possible to use both the ronginal writings protection and the sui generis database
protection(article 10.4 DCA)

Sui generis database right

The contents, or data, of the database are protected by the sui generis database right.
This protection is the same kind of investment prateainderlying the Copyright Act,

both aimed at making it economically feasible to produce an intellectual creation. To be
eligible for this protection article 1 paragrapBDA states that the ‘acquiring,

monitoring or presentation of the contents mustxshsubstantial investmein a

gualitative or quantitative way'.

The investment requirement is and was subject to debate in both literature and case law.
There must be a substantial investment made to create the database, but if the database
was the byproduct, orspin-off, of another investment not aimed specifically at creating

the database then this is not considered as a substantial investment. However when a
database is used for multiple purposes there need not be an investment made for each of
these purposes, each use is protected by database rights. European case law determined
that the investments must be made to gather existing items for use in a database, not to
create the individual content items used in the database (ECJ 2004 'British ¢iogsera
Board vs. William Hill Organization'). For public sector information this would mean

that departments concerned with the production and distribution of information will, in
general, have database protection. Departments who produce databaseprasiacby

of their research, testing and reporting activities will have more difficulty counting this

toward a substantial investment.

11



Exclusive rights

The database rights holder is the producer of the database, either the founder of the
database or the omesponsible for it. Database rights protect against unauthorized
downloading (requesting) and reuse (exploitation) of all or a substantial (quantitative or
gualitative) amount of the contents of the database (article 2 paragraph 1). It is also not
allowedto, without authorization from the producer, extract insubstantial parts of the
database in a systematic and repeated way. This protects against copying the entire
database by systematically copying small parts of it, a technique commonly used when

scrapimg the contents of a website or multiple websites.

Subiject to the limitations laid down by law
The protection offered by the Database Act is subject to the limitations laid down by

law. Some limitations relevant to this project are :

- Atrticle 8 paragraph DDA has the same limitation as made by article 15b DCA,
mentioned above, concerning the reservation rule, explained in more detail in
paragraph 3.1.4.

- Atrticles 2 and 4 DDA limit the freedom of use to reubstantial parts of a
database. This means thasitllowed to request and reuse citations, news items
or other norsubstantial parts of a database freely. What a substantial part is
must be determined on a case by case basis, as described above.

- Atrticle 8 paragraph 1 DDA states that no sui generis dataprotection exists
for databases containing laws, judgments and the like, if produced by public
authorities. This is similar to the limitation laid down by article 11 DCA
mentioned previously.

For databases protected by the Copyright Act, the limitaumentioned in the previous
paragraph apply.

3.1.4 Reservation rule

As described above a public sector body must reserve its copyrights or database rights
in order to exercise them. The reservation can be made either in general by law, order or
resolution, orm a particular case as evidenced by a notification on the work or database
itself or when the work or database is made available to the public. If no such

reservation is made, the work may be used freely.

12



General reservations make it difficult for the palbo determine how they can use
public sector information as these reservations may be 'hidden’ in a statuewr by
These kind of general reservations do not seem to be used often by public authorities

however.

Current use of reservations, as a djpeoeservation to a certain work, do not make for
adequate transparency either. These reservations might be hard to find as they are
hidden in a disclaimer or colophon. Often the notices are so vague (a copyright sign and
year) thait is doubtful whethethey qualify as a reservation within the meaning of

article 15b DCA and article 8.2 DDA. Also the scope of the reservation can often be
vague, making it hard to determine to what elements or downloadable materials the
reservation still applies. Does aeestion made in the colophon of a website, for
example, still apply to the downloadable materials, such as extensive government

reports?

Public sector bodies seldom inform their public about what uses the copyright and
database acts exempt (private cogyinght to quote from legitimately published
works, etc.). This may leave users with the idea that an unrestricted reservation curtails

all uses for which normally no authorization is required.

Absence of a reservation does not guarantee the user tlafotimeation is free to use,
since article 15b DCA and article 8.2 DDA do not apply to works in which third parties

own rights, a commoagasein public sector information.

3.1.5 Academic and other noncommercial use

Article 16 DCA provides an exception for edtional purposes. This exception allows

the reproduction and dissemination of previoymlplishedworks, if used for

illustrational purposes in an educational organization and as long as it is justified by the
noncommercial goal. Commercial publisherseolucational productions for example

do not fit these requirements. Because this exception goes a lot further than the right of
citation covered by article 15a DCA, a reasonable compensation must be paid to the
original author. It is unclear if this excépt can also be used to exempt the use for
academic research. As the article seems to contain mandatory rights and does not state
anything specifically on the use for academic research, we will assume that this use is

not covered by this article.

13



Article 5 DDA covers some limitations that extend the rightetguest(but not reuse)
substantial parts of a database for scientific research or for educational purposes, if a

reference is included and as long as it is justified by thecoammercial goal.

3.2 Right to access public sector information

3.2.1 Government Information Act (1991)(GIA, Wet openbaarheid bestuur)

The current Government Information Ad1991 Vet openbaarheid bestyus based on

the constitutional article 110 which states that all government tgcsivould be

transparent. The GIA covers most public sector bodies but there are two notable
exceptions. The transparency of the Houses of Parliament and the judiciary are
regulated elsewhere and therefore not covered by the GIA. Also, there are sonoé types
information that are not covered by the GIA, but are covered by other regulations.
Research data produced by public institutimh®secentral task it is to collect data to
support policy making and administration, such as the Central Bureau ofi&tatist

(CBS) and the Royal Dutch Meteorological InstitukNMI), are an example of such

types of information. The data produced by these bodies must also be made available to
the public according to these acts, however the price can be determined by the
institution in accordance with the cost made to produce the data.

Information access

The GIA regulates access to information contained in documents concerning
administrative matters, that snything that has to do with policy making and
enforcement. Arti@ 10 GIA prohibits access if it conflicts with the integrity of the
Crown, national security, confidential corporate data or personal information as meant
by chapter 2, paragraph 2 of the Personal Data Protection Act (Wet bescherming
persoonsgegevens). $eal other comparative criteria are mentioned in paragraph 2 of
this article, which may prohibit access if they outweigh the interest of access. If
information is requested concerning documents made to support an internal meeting, all
personal policy opimins will be removed. If necessary these personal opinions will be
disclosed in an anonymized version (article 11 GIA). Apart from these two exclusions
any information held by a public sector body governed by the GIA is assumed to be

publicly available.

® http://wetten.overheid.nl/cdiin/deeplink/law1/title3Vob

14



Active and passive dissemination

Information is provided upon request (passive) or by publication (active) by the public
sector body. When a request is made on an administrative matter and if the relevant
documents are available they must be provided, aagumone of the aforementioned
exclusions apply. Article 7.1 (subd GIA defines the methods of providing the

requested information.

Articles 8 and 9 GIA provide the basis for active dissemination. Administrative
authorities should provide informatiom administrative matters dgheir own accord,
whenever this is in the interest of effective democratic governance. Even though active
dissemination is not mandatory as such and the level of information provision not
defined explicitly, it can be enforced the representative bodies supervising the

administrative authority.

Chapter Va: Reuse amendment 2006, based on Public Sector Information Directive

(EC Directive 2003/98)

The EC public sector information directive on reuse was aimed at "improving the

syrergy between the public and private sector in the information market", encouraging
the private sector to exploit public information commercially. Reuse is defined in article

2 of its implementation in the Government Information Act as "the use by penrsons o

legal entities of documents held by public sector bodies, for commercial -or non
commercial purposes other than the initial purpose within the public task for which the
documents were produced. Exchange of documents between public sector bodies purely

in pursuit of their public tasks does not constituteise".

3.2.2 Relationship between copyright and freedom of information law

A lot of information held by the public sector qualifies for copyright protection, works
produced by or for a public authority areatied as any other work. Requirements of the
Copyright Act (previous subsection) must be met in order to qualify for copyright

protection, including the limitations mentioned above.

As such the Government Information Act is simply a waprovide acces®f the
public. What can be done with the information accessed is regulated by intellectual
property rights just like any other production. This means that access alone does not

dismiss the recipient of government information of the obligation to respgct an

15



intellectual property rights covering the information providetherefore does not

matter whether public sexr information is retrieved or published under the GIA or if it

Is governed by any other kind of legislati@uch as the House of Parliament)

copyright protection subsists if the information retrieved meets the requirements of the

Copyright Act.

Copyright protection on GIA informatidmas been subject to debate as it might conflict
with the objective of the GIA, which is to provide and stinbell@access to government
information thereby enhancing and supporting the democratic process. Public sector
bodies however usually do not impose any IPR restrictions that would conflict with the
dissemination of information subject to the GIA. They do afrse retain any

reservation made on the information providedascesss still not equal tdree use

16



4 METHODOLOGY

To be able to give a comprehensive insight into the possibilities and limitations of use
for all kinds of public sector sources would ofucse, as stated earlier, be the ultimate
goal. As this however is oof the scope of this project, wiave instead selected

several specific sources for further analysis.

Sources were selected because of their relevance to several information syatechs re
research projects. Even though the project will be limited to these sources, the results
can still be generalized beyond these specific sources to some extent, providing a

starting point for further research. Selected sources include:

1. commissie David report on Iraq
Commisie van onderzoek besluitvorming Irak (20E®pport Commissie van
onderzoek besluitvorming IraRmsterdam, NL: Uitgeverij Boom.
2. NIOD report on Srebrenica
Nederlands Instituut voor Oorlogsdocumentatie (208&)brenica, een 'veilig
gebied Amsterdam, NL.: Uitgeverij Boom.
a. CD-ROM edition
b. Summary edition
3. parliamentary publications
StatesGeneral of the Netherlands (192610)
a. Online full-text edition
b. Original PDF edition

The research questions encompassing the analysis of theatBRafteach publication
areRQ2andRQ3 ultimately answeringRQ1 Based on the case results discussed in
section 5 and the concluding remarkR€)4.) of section 6, recommendations for future
research, including research on legislative improvem&@g}(9 will be discussed in

section 7. For each source more specific questions will guide the analysis including, but
not limited to:

* who owns the source material?
* what is the relevant protection?

* do any exceptions apply?

17



When it is clear if and how the soeris protected by IPR legislation, further analysis
can be done on the possibilities for use (as statB®Q in both commercial and nen
commercial settings. If a source or parts of a source can be used in new productions,
such as research corpora, theestion remains how such new productions are
themselves protected by IPR legislation. If protection exists, the new right holders
might be interested in either lowering this protection to enable free use (in the case of
academic research productions) oioecing protection (in the case of commercial
exploitation). A short discussion of the possibilities for protecting the new material will

be included for each source.

18



5 CASE RESULTS

5.1 Description of the publications

As this report attempts to contribute togroving the understanding of the legal

situation of public sector information for information systems related research,
publications were selected due to their relevance to certain specific IS related research
applications. Using a case study analysithee publications, the retrieval process is
discussed, emphasizing relevant IPR aspects. Although the case studies cannot provide
a definite manual for handling IPR issues when retrieving public sector publications,
they do aim to provide a starting poartd exemplify some typical concerns. A

summarized list of IPR related attributes of the publications is included in Appendix A,

as discussed in section 5.3.

Publications 1 and 2 (see section 4) are reports from research works initiated by the
House of Repesentatives of the Netherlands. Brebrenicaeport was carried out by

the Dutch Institute for War Documentation as requested by the House. It was completed
on the 10th of April, 2002. The Iraq report was carried out by an independent, non
parliamentarycommission instituted solely for the purpose of this investigation. The
report was published on the 12th of January, 2010. Both reports concerned controversial
government policy and responsibility during the Srebrenica massacre and the start of the
Iragqwar, respectively. Both reports resulted in a Cabinet crisis, due to their

controversial nature.

Publication 3 concerns the ongoing publication of the actions of the Parliament. This
includes laws and decrees as well as transcriptions of the plenarygagegtatuding

motions, questions and amendments.

5.2 Retrieval of copies

Copies were retrieved either from the Internet, a public library or a university library.
When attempting to retrieve a copy the most accessible source was attempted first,
being the Intrnet. Public library followed, as any citizen has access to their collections.
A final resort was the university library, as their collections are often limited to

academic students and employees. Both the Iraq report (1) and the parliamentary

19



publicatiors (3) could be retrieved, in digital form, onlfieTheSrebrenicaeport (2)

was only available on request at the public library and was therefore retrieved from the
university library. Any copyright notices made at the point of distribufsoich as th
website or library countegre included in Appendix A and discussed in section 5.3 and
5.4.

5.3 IPR attributes

In order to analyze the intellectual property right situation of each publication and to be
able to compare the publications, a list of relevRiR attributes was made. This list
provides a helpful insight when discussing the main elements of copyright protection.
The attributes are based mainly on the important elements of the Copyright Act

discussed in section 3. The following categories werd:use

* creator

o0 publisher, author, stated copyright holder
* limitations

0 year of publication, retrieval point, edition
* reservations

0 copyright notices (on work and at pooftdistribution), reservations

Furthermoremost of these attributes are also used byte&ommons (CC)to
communicate the license terms of a CC licehseatk. When licensing a work through
CC some of these details must be provided in order to determine the type of license

required and to allow content users to trace the right holder.

Thelist of attributes and the corresponding information for each publicatinonrable
1 and will be discussed in section Sacsimile copieslisplaying the copyright

statements odach publication are included as figureB3.in section 5.4

* http://rijksoverheid.nl/aderwerpen/irak/documentem
publicaties/rapporten/2010/01/12/rappooimmissiedavids.html

> https://zoek.officielebekendmakingen.nl/zoeken/parlementaire_documenten
® http://www.creativecommons.org/

" http://creativecommons.org/about/licenses/
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Table 1.List of IPR attributesandcorresponding informatiofor each publication

Publications | "Srebrenica, een 'veilig' gebied" "Rapport Commissie van onderzoek Parliamentary publications
Attributes besluitvorming Irak"
Edition CD-ROM full-text edition Summaryedition Online fullktext edition Online full-text edition | Original PDF edition
Retrieved At the counter, University Library, | From the shelf, University http://www.rijksoverheid.nl/onderwerper https://zoek.officielebek|
UVA Library, UvA irak/documenteren endmakingen.nl/zoeker
publicaties/rapporten/201@{/12/rapport | parlementaire_docume
commissiedavids.html ten
Publisher Uitgeverij Boom, Amsterdam Uitgeverij Boom, Amsterdam Uitgeverij Boom, Amsterdam Postbus 51 SDU Uitgevers
Author(s) Final Responsibility: Peter Bootsma mr. W.J.M. Davids (Chairman) n/a n/a
J.C.H. Blom (Director) prof. dr. M.G.W. den Boer
P. Romijn (Head of Research) prof. dr. C. Fasseur
Research Group: mr.T.Koopmans
N. Bajalica prof. mr. N.J. Schrijver
G. Duijzings prof. dr. M.J. Schwegman
T. Frankfort mr. A.P. van Walsum
B.G.J. de Graaff dr. J.J.G. van der Bruggen (Secretary)
A.E. Kersten mr. H.T. BosOllermann (Firsdeputy
P.C.M. Koedijk secretary)
D.C.L. Schoonoord drs. M. Lignac (Second depusgcretary)
R. van Uye colonel of the marines (retired) dr. D.C.
C.Wiebes Schoonoord
Support:
M. van Kessel
E. Meents
J. Vermolen
Editorial:
Peter Botsma (Editor)
Stated copyright holder Nederlands Instituut voor Peter Bootsma, Leiden Commisie van onderzoek Dutch central n/a
Oorlogsdocumentatie, Amsterdam besbitvorming Irak government
Copyright year 2002 2002 2010 19952010 19952010
Copyright notice on work © symbol, year, publisher © symbol, year, publisher © symbol, year, publisher none publisher
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Copyright notice at point n/a n/a Creative Commons 0 license unless sta Explanation of the Explanation of the
of distribution otherwise- limitations of Article 11 | limitations of Article 11
http://www.rijksoverheid.nl/copyright DCA DCA

http://www.overheid.nl/ | http://www.overheid.nl/
help/oep/ . No help/oep/ . No
additional copyright additional copyright
notices or reservations.| notices or reservations.

Reservations Dutch: "Alle rechten voorbehoudel Dutch: "Alle rechten Dutch: "Behoudens de in of krachtens d none none

Niets uit deze uitgave mag worder|
verveelvoudigd, opgeslagen in eef
geautomatiseerd gegevensbes,
of openbaar gemaakt, in enige vor
of op enige wijze, hetzij
elektronisch, mechanisch, door
fotokopie‘n, opnamen of enig
andere manier, zonder
voorafgaande schriftelijke
toestemming van de uitgever."

voorbehouden. Niets uit deze
uitgave mag worden
verveelvoudigd, opgeslagen in
een geautomatiseerd
gegevensbestand, of openbaar
gemaakt, in enige vorm of op
enige wijze, hetzij elektronisch,
mechanisch, door fotokopie‘n,
opnamen of enig andere manier,
zonder voorafgaande schriftelijke
toestemming van de uitgever."

Auteurswet van 1912 gestelde
uitzonderingen mag niets uit deze uitga
worden verveelvoudigd, opgeslagen in
een geautomatiseerd gegevensbestand
openbaar gemaakt, in enige vorm of op
enige wijze, hetzij elektronisch,
mechanisch door fotokopie'n, opnamen
of op enige andere manier, zonder
voorafgaande schriftelijke toestemming
van de uitgever."

English: "No part of this book may
be reproduced in any way
whatsoever without thwritten
permission of the publisher.”

English: "No part of this book
may be reproduced in any way
whatsoever without the written
permission of the publisher.”

English: "No part of this book may be
reproduced in any way whatsoever
without the written perission of the
publisher."
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5.4 Copyright information

This paragraph discusses the relevant aspects of IPR legislation to determine the
copyright status of the retrieved publications. Each element is introduced briefly

followed by an explanation of the case specific situation indicated by an ) symbol.

Originality requirement

As copyright protection does not require any registration or application in the
Netherlands but exists automatically on eligible works, the first important factor is
whether the work meets the requirements of article 1 DCA to determine if it is copyright

protected. The requirements are discussed more elaborately in section 3.1.1 and 3.1.2.

) Publications 1 and 2 (Iraq and Srebrenica reports) would most likely meet the
requirement of originality, as they consist of unique reports written to describe the
research process and results in the wording chosen by the authors. Publication 3
(Parliamentary publications) will still meet the originality requirement in most
cases, although transcripts of meetings and other purely functional texts might fall
under the category of non-original writings (see section 3.1.2), resulting in a limited

protection.

Right holder

If a work meets the originality requirements or qualifies as a non-original writing, the
creator automatically holds the rights of protection. To be able to determine whether the
rights will be exercised and if any limitations apply it is important to know specifically
who owns the rights, as they can be transferred. Transfer of rights can be the result of
article 7 DCA (employer owns the right of works created by employees) or a
contractual transfer. The non-mandatory copyright notice usually provides information
on the right holder. By convention a copyright notice is made up of the copyright
symbol, followed by the year of initial publication, followed by the right holder.

) Publications 1 and 2 (Iraq and Srebrenica reports) use copyright notices. This
greatly simplifies the process of discovering the right holder. The stated right holder
for publication 1 differs from the listed authors. In this case copyrights were most

likely transferred to the organization either by individual contract or as
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© Commisie van onderzoek besluitvorming Irak 2010

Behoudens de in of krachtens de Auteurswet van 1912 gestelde uitzonderingen mag niets uit deze uitgave worden verveelvou-
digd, opgeslagen in een geautomatiseerd gegevensbestand, of openbaar gemaake, in enige vorm of op enige wijze, hetzij elek-
tronisch, mechanisch door fotokopicén, opnamen of op enige andere manier, zonder voorafgaande schriftelijke toestemming

van de uitgever.
No part of this book may be reproduced in any way whatsoever without the written permission of the publisher.
Ontwerp omslag: René van der Vooren, Amsterdam

Ontwerp binnenwerk: Boekhorst Design, Culemborg
Druk en afwerking: Wilco, Amersfoort

Figure 1. Copyright statements on publication 1, Iraq Report, copied from PDF
edition

© 2002 Nederlands Instituut voor Oorlogsdocumentatie, Amsterdam

Alle rechten voorbehouden. Niets uit deze uitgave mag worden verveelvoudigd, opgeslagen in een
geautomatiseerd gegevensbestand, of openbaar gemaakt, in enige vorm of op enige wijze, hetzij
elektronisch, mechanisch, door fotokopieén, opnamen of enig andere manier, zonder voorafgaande
schriftelijke toestemming van de uitgever.

No part of this book may be reproduced in any way whatsoever without the written permission of the
publisher.

© 2002 Peter Bootsma, Leiden

Alle rechten voorbehouden. Niets uit deze uitgave mag worden verveelvoudigd, opgeslagen in een
geautomatiseerd gegevensbestand, of openbaar gemaakt, in enige vorm of op enige wijze, hetzij
elektronisch, mechanisch, door fotokopieén, opnamen of enig andere manier, zonder voorafgaande
schrifrelijke toestemming van de uitgever.

No part of this book may be reproduced in any way whatsoever without the written permission of the
publisher.

Figure 2. Copyright statements on publication 2, Srebrenica Report, copied from
the accompanying instruction booklet of the CD-ROM edition and inside cover of
summary edition

De Auteurswet (art. 11) bepaalt dat er geen auteursrecht rust op wetten,
besluiten en verordeningen, door de openbare macht uitgevaardigd. Dit
betekent dat deze informatie vrij mag worden hergebruikt, tenzij dat in de
publicatie anders is aangegeven.

Figure 3. Copyright statements on publication 3, Parliamentary publications, copied
from http://www.overheid.nl/help/oep/
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a result of article 7 DCA. Publications 1 and 2 were published by a publishing
company. Because the stated right holder is not the publishing company, rights were
either partially transferred (right to reproduce, disseminate; see section 3) to the
publishing company, or the company was licensed to publish the works. Publication
3 (Parliamentary publications) states no rights holder, but it can be assumed that the
Dutch central government holds the rights to these publications. This is also
supported by article 8 DCA, which states that if a work was published by a public or
private legal body as if it was coming from this body and without reference to any
natural person as the author of the work, the body shall be regarded as the author
and therefore copyright owner. The PDF editions of publication 3 state the name of
publisher ‘SDU Uitgevers’. However, apart from the name, there is no copyright
notice or reservation on the PDF editions. This leaves all options open, including a

full or partial transfer of rights and licensing of the work.

Limitations

Section 3 discusses several limitations laid down by law. Relevant are the limitations of

articles 11 (exclusions of copyright protection) and 37 through 42 (duration of

copyright) DCA. Limitations made by article 15b DCA (reservation rule) will be

discussed separately in the next paragraph.

As stated in article 11 DCA laws, decrees or ordinances issued by public authorities,
or in judicial or administrative decisions are excluded from copyright protection.
Publications 1 and 2 (Iraq and Srebrenica reports) do not belong to these categories.
Some works of publication 3 (Parliamentary publications) will fall under these
categories, however law, decrees or ordinances must be issued and not in the
preparatory stages as will often be the case when they are discussed in plenary
meetings.

All works indicate the date of publication, none of them fall beyond the expiry dates
as determined by articles 37 through 42 DCA.

Reservatins

Even though explicit reservations are only required if the work is created by a public

sector body, they are often made anyway to stress that the work is protected by

copyright. It is unclear to what extent private legal entities with public tasks are

considered public sector bodies as defined by the Copyright Act. Van Eechoud & van
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der Wal (2007) suggest that at least “...all public sector bodies that are governed by the
Freedom of Information Act, in addition to Parliament, courts, the Council of State and

similar public bodies that have separate access regimes” should be included.

) Tt is unclear whether the right holders (see above and table 1) of publications 1 and 2
(Iraq and Srebrenica reports) can be considered a part of the public sector as
intended by article 15b DCA. This does not necessarily matter though as
reservations have been made nonetheless. If the right holders do indeed belong to
the public sector the reservation requirement has been met. The reservations (figures
1-3) state clearly that all rights have been reserved followed by a summary of those
rights, thereby most likely meeting the requirements of article 15b DCA. If the right
holders do not belong to the public sector such a reservation is superfluous as they
can always exercise their copyrights. If they do belong to a public sector body, the
reservations must be respected and the body has the ability to exercise its
copyrights.

As the right holder of publication 3 (Parliamentary publications) is a public sector
body (supported by article 8 DCA) reservations are required in order to exercise any
rights. As no reservations have been made, the works may, most likely, be used
freely. Any third parties that contributed to these works do not fall under the regime
of article 15b DCA and therefore retain their copyrights even though no reservations
have been made. This makes the settlement of IPR issues even more complex as the

precise right holders are unknown.

Scope and restrictedness of reservations

A reservation alone does not provide enough information about the IPR status of the
publication. As mentioned in section 3.1.4 reservations differ in scope and level of
restriction. Reservations made at the point of distribution for example may not apply to
the actual work, a common sight for websites, which usually only provide a general
reservation in the colophon and no further information about downloadable materials.
Even if the scope is clear, the reservation itself may remain ambiguous by simply
stating ‘all rights reserved’ or even just a copyright symbol. The case implications for

scope and restrictedness will be discussed separately below.

) Publications 1 and 3 (Iraq report and Parliamentary publications) both had copyright

notices at the point of distribution. Both publications were retrieved online and had
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copyright statements at the colophon section of the websites. Although this could
potentially lead to a more ambiguous situation as multiple copyright statements and
reservations can be present and the scope of each can be unclear, both publications
were quite clear about this. Publication 1 used a general Creative Commons Zero
(CCO)® license for all content on the website, however it was explicitly stated that if
any content or downloadable materials stated a different copyright reservation it
would supersede the CCO license. Publication 1 does indeed provide its own
reservation (figure 3), thereby superseding the CCO license. Publication 3 only
provided a general copyright statement at the point of distribution but no further
reservations on downloadable materials. As publication 2 (Srebrenica report) was
retrieved as a hard copy from the university library there were no general

reservations at the point of distribution.

Publications 1 and 2 (Iraq and Srebrenica reports) contained usage restrictions in
their reservations, publication 3 had no restrictions and only quoted the limitations
provided by article 11 DCA. The restrictions used an ‘all rights reserved’ notice,
followed by a summary of the reserved rights. Although this notice is likely
sufficient to meet the requirements of article 15b DCA, it provides very limited
information to the average non-jurist user. The average user may interpret this kind
of unrestricted reservation as if no usage is allowed in any way whatsoever.
However, the Copyright Act provides certain limitations allowing for example for
private copies or the right to quote from legitimately published works, which are not

restricted by ‘reserving all rights’ (e.g. articles 15, 16, 18 through 21 DCA).

5.5 Possibilities and limitations for reuse

RQ2focused on the legal possibilities and limitations for use once the IPR situation for

a specific source was clear. The precise possibilities and limitations naturally depend on

the type of use intended. If allowed by the copyright holder of the original work or if the

use falls within the limitations provided by the Copyright Act a work may be reused in a

new production. This new work, given that it complies to the originality and other

requirements, is protected by itself under copyright law. Rights to the reused parts of the

work remain with the original rights holders so the copyright situation for the newly

produced work can become quite complex as it comprises several different right

¥ http://creativecommons.org/choose/zero
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holders. This also makes licensing of the newly created work challenging as original
right holders must approve to any license terms. For example if a certain research
production would be licensed using a very liberal license (e.g. Creative Commons Zero)
this could potentially create a complicated situation in which the end user assumes the
entire work is free to use whereas in fact certain parts still belong to the original right
holders. Obtaining protection for the newly created works is thus relatively easy,

loosening the restrictions however can be quite complex.
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6 CONCLUSION AND DISCUSSION

6.1 Concluding remarks

The main question, RQ1 focused on the legal situation of specific public sector sources
for use in scientific research. The case results discussed in the previous section answer
this question by describing the situation of three selected publications, the Iraq and
Srebrenica reports and the parliamentary publications, which are relevant to the IS

research field.

Selection and description of the sources was guided by RQ3 A selection was made
based on current research groups' use of public sector information. Using these sources
the limitations and possibilities of use were discussed using the background information

on copyright law applied to the specific situation of the cases.

The answers to the research questions, provided by the case studies, do not provide a
step by step manual to handling IPR issues. They do however provide a starting point
when dealing with copyrighted materials in information systems research. Furthermore
they exemplified some of the main issues encountered by non-jurist users, such as the
ambiguity of copyright statements. Determining the copyright situation of a certain
publication still appears to be relatively complicated. While answering these research
questions it became clear that even using the background literature on copyright law
many areas still remain ambiguous. Copyright statements provide very limited
information on the copyright status of a certain publication. Futhermore the information

is often only readable to judicial experts making it hard to use in practice.

6.2 Recommendations

Although the case results show that even with a limited selection of sources the IPR
status differs significantly for each source, some generalizations and recommendations
can be made to answer RQ4.1 In general, publications seem to comply to the
requirements of the Copyright Act, specifically to the reservation rule of article 15b
DCA. However, as public sector information should be available to the entirepublic,
simply complying to these legislative rules may not be sufficient. As seen in the case
examples, reservations are often very wide and unrestricted. To improve usability and

clarity for end users, the list of reserved rights should also include a list of limitations,
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so that it becomes clear which uses are still (and always) allowed. It can of course be
disputed whether public sector publications should ever reserve all rights (and it is; van
Eechoud, 2007), but if they do a more elaborate explanation would significantly
improve the usability. As a suggestion for RQ4.2this could also be enforced by law,
forcing public sector bodies to clearly state their public sector status and explaining the
copyright situation of each publication. This would simplify the process of tracing the
right holder and determining whether or not the right holder is a public sector body. The
usage of clear and simple licenses communicating the possibilities for reuse would be
an enormous improvement over the current use of vague reservations. Scientific reuse
of public sector information would also benefit greatly from improved copyright

communication as reuse is at the very core of scientific publications.

Although beyond the scope of this project, we would like to mention the efforts of the
Creative Commons organization on the subject of improving communication. Academic
research has focused on the use and integration of CC licensing of public sector
information (most notably van Eechoud and van der Wal, 2008). The licenses provided
by Creative Commons aim to provide the necessary protection to the creators of the
work while at the same time clearly stating which uses are allowed by the end user. The
licensing fits within current legislation, therefore not introducing any (possibly
necessary) improvements or alterations to the field of IPR. However, even though
within the boundaries of current legislation, it does provide a simple and understable
licensing scheme. By simply improving the communication of the usage terms it

significantly improves the usability of copyrighted materials.

The information systems related approach to using the publications provides an
additional challenge. Current IS research gathers and processes large amounts of data
coming from a wide variety of sources. If all these publications use the general 'all
rights reserved' reservation, IPR settlements have to be made for each separate
publication to obtain usage rights, thereby significantly slowing down data processing.
If however all publications clearly state their usage terms and right holders, a selection
of 'free' publications can quickly be made first, followed by swift tracing of the right
holders of 'protected' publications to negotiate usage terms. Again, this shows the

benefit of a clear licensing scheme such as Creative Commons.
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It seems that public sector bodies are improving their use of copyright protection and
the communication of such protection. The Creative Commons licensing found at the
point of distribution of publication 1 (Iraq report) is, for example, a sign of these
improvements. The situation for older publications however is not likely to improve in
the near future as they were published by various right holders using various

reservations, making it hard to republish them under a general license.

6.3 Discussion

As this research project is a limited case study it is hard to generalize beyond the case
results. Public sector information exists in a wide variety of publications making the

selected documents hardly representative of the entire set of publications.

The information systems approach used in this project provides a unique insight into the
judicial issues faced by this research field. At the same time however it lacks the
judicial expertise of jurisprudential research. Legal systems are by their nature complex
and need a nuanced discussion to accurately describe the current situation of a certain
legislative domain. The domain of IPR legislation has become a complex multifaceted
subject in the modern day information era, needing both judicial and information

systems expertise to appreciate it fully.
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7 FUTURE RESEARCH

As the goal of this project was to provide a starting point for future research from both

the IS and the judicial perspective, some recommendations can be made.

To be able to draw more generalized conclusions, a wider selection of sources should be
studied. As mentioned before a large number of organizations fall under the regime of
article 15b DCA and their use of reservations can differ significantly. Comparing a
majority of the published sources can provide insights into the openness of public sector

information and the clarity of copyright reservations.

Once there is a proper understanding of the copyright situation of a majority of public
sector sources, the focus should be on how the data is used in information systems
research. This allows for a thorough evaluation of the compatibility between the
copyright restrictions and the type of use required. If, for example, the majority of
materials are available under heavy restrictions but at the same time the typical usage
only requires limited quotations from various works the current IPR legislation would
not present a significant conflict. To be able to properly judge the effectuality of the

current IPR legislation therefore, it is necessary to understand the usage requirements.

The legislative domain of IPR has become a volatile field with the increasing popularity
of the Internet. It faces new challenges unforeseen at the time the original Copyright
Act was created. However the focus of legislative research or public debate should not
just be on the private sector, on music, video and eBook distribution. It should also
acknowledge the new possibilities for public sector data use. The possibility to process
and analyze the large amounts of government data produced can potentially take
democratic accountability to a level simply not achievable before. This requires in-
depth research in the field of public sector information provision and protection. The
joint effort of information systems research and judicial experts can lead to
recommendations to the development of IPR legislation and the improvement of

government information availability and accessibility.
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